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BAIL AMENDMENT BILL 2022 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 8: Schedule 1 Part C clause 3 replaced — 
Debate was interrupted after the clause had been partly considered. 
Mr R.S. LOVE: We were rudely interrupted by question time when we were discussing clause 8, so we could not 
quite finish our discussions. We had been discussing clause 8 in regard to proposed new clause 3 of the act, and we 
then moved on to the other matters, being proposed clause 3AA, which we had discussed, and proposed clause 3AB. 
Proposed clause 3AB is the matter around the concerns of child victims. Proposed clause 3AB is the one in which 
the bail decider has to be informed if the child has expressed any concerns to the prosecutor about a relevant offence, 
which is a sexual offence against a child victim. Proposed clause 3AB(1) states — 

(b) either — 
(i) the child victim expresses concern to the prosecutor that the accused, if not kept in custody, 

may endanger the safety or welfare of the child victim; or 
(ii) a family member of the child victim or a police officer investigating the relevant offence 

informs the prosecutor that the child victim has expressed that concern; 
and 

(c) the accused is not a child. 
It goes on to outline other circumstances in which the prosecutor must inform the judicial officer or authorised 
officer about the child’s expression of concern and, as far as practicable, the reasons for that concern. Proposed 
subclause (3) states — 

In considering under clause 1(a)(iii) whether the accused, if not kept in custody, may endanger the safety 
or welfare of the child victim, the judicial officer or authorised officer must have regard to that information. 

I want to briefly ask about how, once the judicial officer or the authorised bail officer has been acquainted with 
that information, they will judge the weight of the information, given that they will not have actually heard from the 
child directly; they will be getting second-hand information from another person. I assume that that information will 
be well founded, but will there be any need to interrogate the information in any way to try to understand whether 
the information is in fact what the child had said, in the case of a family member reporting the matter, or is a firmly 
held belief of the child? Can the Attorney General explain how that will play out in the mind of the officer who is 
trying to weigh up all these matters? I know the Attorney General does not like talking about hypotheticals, but it 
is a matter of whether a child will just be believed per se or whether there will be any delving into whether it is 
reasonable for the child to have expressed that view in that circumstance. 
Mr J.R. QUIGLEY: As a government, we are really proud of this provision, because it is the first time that there 
will be a mandated requirement in the Bail Act to take into account a child’s view—it will be mandated; it will not 
be discretionary. A child’s view must be taken into account once they have expressed it. How the concerns of a child 
victim will be weighted in the bail decision-making process will turn on the facts of each case. It is important that 
these concerns are known and addressed when appropriate. 
Child complainants may react negatively to a grant of bail for a number of reasons. For example, a grant of bail 
may suggest to a child that they have not been believed, that the accused will not ultimately be convicted or that the 
accused will offend against them whilst on bail. Other child complainants may not react in the same way or they 
may not be aware that the accused has been granted bail. Regardless, the bail decision-maker will be concerned 
with whether there is a risk that the accused might engage in the relevant conduct if not kept in custody. However, 
clause 1(a) of part C is not concerned with a risk or possibility that is merely theoretical or hypothetical. The risk 
or possibility must be actual or real as distinct from theoretical or hypothetical, and it must be assessed having 
regard to the matters set out in proposed new clause 3, proposed clause 3AA and proposed clause 3AB and any 
other matter the bail decision-maker considers relevant. Seeing that the member raised the issue that some of these 
matters will come forward by way of hearsay—that is, a parent or an investigating officer will be relaying this 
information to the court—I draw the member’s attention to section 22 of the Bail Act 1982, “Evidence at bail 
hearings”, which states — 

A judicial officer or authorised person may in considering any case for bail receive and take into account 
such information as he thinks fit whether or not the same would normally be admissible in a court of law. 
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Thereby, statutory permission is given to receive hearsay evidence. Whether it be firsthand or second-hand hearsay 
evidence, it will be taken into account. An experienced decision-maker will ascribe appropriate weight to that 
according to the information. As we stated, they will take into consideration those matters set out in proposed new 
clause 3, proposed clause 3AA and proposed clause 3AB. 
Mr R.S. LOVE: I thank the Attorney General for that explanation; I think it was a good explanation of the situation. 
What I am hearing from the Attorney General—correct me if I am wrong—is that it is important that the view 
a child has expressed be taken at face value, because there is no ability for the child to be interrogated about whether 
it is a reasonably held view. I think it is very important that a child feel that he or she is not going to be further 
interrogated for making their view known. I go back to the other part about the family member of the child victim 
or a police officer investigating the relevant offence informing the prosecutor that the child victim has expressed that 
concern. If a police officer is told by a family member that the child has expressed a concern, will it be incumbent 
on the police officer to inform the prosecutor of that? Will there be a duty of disclosure? Are there any other 
persons to whom that particular duty will apply? 
Mr J.R. QUIGLEY: What we are dealing with here is not the primary allegation—that is, the allegation of sexual 
abuse or sexual assault involving a child—but the concerns and fears that a child has in relation to the accused and 
what will happen if that person is released. Without breaching any suppression orders or anything like that, we 
could look at a case. It could involve someone who lives in a small country town. It might be one of those coastal 
villages north of Lancelin, going up the coast. If there was an alleged victim of child sexual abuse and someone 
had been put before the Gingin court, the child might be concerned and fearful to find that the person who lives 
two doors down is going to be put to bail. It is a matter of expressing the concern to the court and carrying that 
concern forward so that the court can give that concern the appropriate weight. Although there is a duty of disclosure 
of the evidence against the accused, and that disclosure of duty will not be discharged on the first hearing date, 
there is no statutory duty of disclosure of the concern that may have been expressed to the investigating officer 
and no duty of disclosure to the prosecution. But one would fully expect that if the child has expressed the concern 
to the police, the police would be, in view of the provisions now being put forward, almost negligent not to transmit 
that to the court. However, there is no statutory duty. 
Mr R.S. LOVE: I will put forward a proposition. This says that if a child has expressed a concern, it is up to the 
bail decision-maker to weigh up whether bail should be granted. Without going into the details of any case, in the 
circumstances outlined by the Attorney General, if the magistrate in Gingin, or whoever it was, decided to grant 
bail to an alleged perpetrator knowing that a child had expressed concern, is there an expectation or duty of any 
sort in the order for the provision of some support services to the child victim as part of that? 
Mr J.R. QUIGLEY: It is not mandated support, member, but having regard to the concerns put before the 
decision-maker, and this happens regularly in other cases, conditions might be placed on the bail. We often have 
conditions that the accused will not communicate with the witness or the witness’s family but, more importantly, 
in the cases that we are contemplating in our discourse here this afternoon, it might be that the person is not allowed 
back within the gazetted town of Cervantes or wherever to effect that separation. The case that the member and 
I are thinking about involved a small town. The perpetrator was bailed back into the small town and the victim 
saw them regularly. One can imagine the concern that a young child would have. This is more to do with not the 
support of the child, because the parents or the carers would have that responsibility, but the proximity and imposing 
protective conditions to protect the child in view of the concerns that he or she has. In these child-related matters, 
the Western Australia Police Force coordinates with the Department of Communities. For example, should the police 
intend to arrest and charge the accused, the Department of Communities will be aware to provide support for the 
child. This is not done in silos. The agencies will also discuss bail conditions as part of these meetings to ensure 
that suitable protection is provided in the event that the accused is released. 
Mr R.S. LOVE: The information that the Attorney General provided was quite instructive. Does that situation apply 
now or several years ago, or will that support be provided only after the passage of this bill? 
Mr J.R. QUIGLEY: It is usual that when the court becomes aware of an ongoing risk or the concern of the child, 
protective conditions are placed on the granting of bail. This bill mandates that the court has to take those concerns 
into account. I draw the member’s attention to proposed clause 3AB(1)(b)(ii), which states — 

a family member of the child … or a police officer investigating the relevant offence informs the prosecutor 
that the child victim has expressed that concern; 

It is a fairly low bar. If the carer or the child’s family member says to the prosecutor, “The child is worried about all 
this”, the prosecutor has to inform the court and it has to be taken into account. WA police also have child assessment 
interview teams that are responsible for initiating contact with other government agencies, such as the Department of 
Communities, and arranging strategy meetings with the officer investigating the offences. The whole purpose of these 
meetings is to consider the welfare of the child victim and, if appropriate, bail conditions may be formulated in 
accordance with an agreed strategy to protect the victim. Memorandums of understanding are in place between 
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WA police and these agencies so that information can be shared to inform bail condition-making and including the 
separate setting of appropriate bail conditions to enhance the protection of victims when the accused is granted bail. 
WA police works closely with the Department of Communities to ensure that the welfare of the child victim and their 
family is considered and monitored as a joint initiative. Local hubs have been opened in major police districts, such 
as Armadale, that co-locate services with the Department of Health, WA police and local service providers for the 
purpose of ensuring that resources for child victims are available at one location. The hubs also facilitate the responsible 
sharing of information between the agencies. These hubs have been rolled out in districts since approximately 2018. 

Clause put and passed. 
Clause 9: Schedule 1 Part C clause 4 amended — 
Mr R.S. LOVE: I have one brief question on this clause. The second paragraph dealing with clause 9 in the 
explanatory memorandum states — 

Clause 9 amends clause 4(1) by deleting the existing direction as to how the discretion to grant bail must 
be exercised and inserting a requirement for the judicial officer to consider: 

• the fact that the accused has been convicted of the offence and the probable method of dealing with 
the accused for it (such as any sentence that is likely to be imposed) and for any pending offence; 

• the questions set out in clause 1; and 
• any other considerations that the judicial officer considers relevant. 

Do these considerations apply to all bail applications or only those related to offences against a child? 
Mr J.R. QUIGLEY: As I mentioned yesterday—I know it is a lot in this space—it is to do with bail post-conviction. 
A person has been put up before the jury upon indictment of assault occasioning grievous bodily harm. The jury 
returns the verdict of guilty. The court then has to get reports and whatnot prior to striking the sentence, which is not 
uncommon. The question then arises about what should happen to the convicted prisoner in the dock. He is no longer 
the accused with the presumption of innocence but a convicted prisoner in the dock. When the case is adjourned to 
get reports, discretion must be exercised having regard to all the following — 

(a) the fact that the accused has been convicted of the offence; 
(b) the probable method of dealing with the accused for that offence and for any pending offence; 

It might be that that offence—we see it all the time, tragically—relates to a couple of kilos of methamphetamine. 
The person is convicted and the court has to get reports on them before it strikes the sentence; what is the probable 
disposition? The probable disposition will be imprisonment. The court has to take that into account. Let us go back 
to the “questions set out in clause 1” and all those other considerations that we have already dealt with—“as well as 
to any others which the judicial officer considers relevant”. I have seen cases in which the person was on chemotherapy 
for terminal cancer at the time of their conviction. The court will take that into account as another relevant matter. 
Although jail is the likely disposition, “We know that you’ve got to be on the chemo pump this afternoon so we’ll 
grant bail” because it is unlikely that the person will abscond. Although the disposition might be imprisonment, all 
those matters are taken into account. That does not apply to child sexual offences. It applies to all other offences and 
convictions and to what the decision-maker should do and what they should take into account after the person is 
found guilty but before the sentence is struck. Quite often they are held in custody until they are sentenced. 
Mr R.S. LOVE: The main purpose of the bill, though, as I recall, is to tighten proceedings around those offences 
against children, with some other tidy-ups of the act. In the bill, the government has struck out the words “shall be 
exercised having regard to the questions set out in clause 1 as well as to any others which the judicial officer considers 
relevant.” There was an expectation that the judicial officer would take into account all the circumstances. What 
the government is doing here is more or less codifying some of those circumstances that must be included. Will 
the fact that those matters have been included make it less likely that a person may achieve bail than was the case 
before; and, if so, what is the expectation in terms of an increase in the number of persons who are not granted bail 
in this circumstance in terms of the total number of people that the government expects will be held in custody 
who perhaps would have been released before? I understand that modelling was done; that was part of the discussions 
with the shadow Attorney General. As part of that modelling, can the Attorney General explain whether or not he 
knows how many more people will be held pending their sentencing rather than would be the case before this change? 
Mr J.R. QUIGLEY: We are striking out “shall be exercised having regard to the questions set out in clause 1” of 
clause 4(1), but it is preserved by clause 4(1)(c), “the question set out in clause 1”. The next part of the sentence, 
“as well as to any others which the judicial officer considers relevant” also exists. What is being added will give 
more emphasis to “the accused has been convicted of the offence” and “the probable method of dealing with that 
offence and for any pending offence”. We cannot model how many people will be convicted because this deals 
with post-conviction. We cannot model how many people the jury will convict in a year; that would be very, very 
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hard. These factors could have been taken into account by a decision-maker, but the amendment in the bill will give 
them emphasis so that those judicial officers tasked with the melancholy task of striking sentences will have an 
expression of this Parliament that it is very serious criterion to take into account that the person has been convicted 
and that the likely disposition is something other than noncustodial. 
Mr R.S. LOVE: Regardless of whether or not there is a mathematical equation that can express the number of 
people who may be kept in custody as opposed to those who may be granted bail under the existing situation, there 
must be a view that this will in some way change the consideration that they will more likely be kept in custody. 
I am wondering whether the Attorney General has any idea about the number of extra people. 
Mr J.R. QUIGLEY: I am not trying to be evasive, Deputy Leader of the Opposition. The situation is that the 
courts may have taken those matters into account under any relevant matter but we are giving extra emphasis to 
that. It is very hard to model whether or not the courts have been taking these matters into account and whether or 
not these provisions will have a significant uplift. We are not sure. What we want the courts to know is that this 
Parliament regards as a particularly serious point in the proceedings that post-conviction, if the likely outcome is 
noncustodial, this should weigh heavily in the decision-maker’s decision whether or not to grant them bail before 
they go to prison because they could always do a runner. 
Mr R.S. LOVE: I think the Attorney General used the term “runner” in his winding up of the second reading 
debate, which is fine. I seek a simple yes or no answer; is it more likely or less likely that people will be kept in 
custody under these provision than in the existing provisions? 
Mr J.R. QUIGLEY: It is too hard to say. The ultimate object of the bill is to get proper weighted bail considerations 
and bail conditions. It might be, for example, that the probable method of dealing with the accused for that offence is 
likely imprisonment, so one of the bail conditions might be to put an ankle bracelet on them and make them stay home. 
We cannot tell. The purpose of all these amendments is to secure tight enough restraints on the accused to protect victims. 
Clause put and passed.  
Clause 10: Schedule 2 amended — 
Mr J.R. QUIGLEY: I move — 

Page 11, after line 6, schedule 2 item 2AAB, before the first row — To insert — 
s. 5(1) Seeking person to act as prostitute in, or in view or within hearing of, public place, if person 

is a child 
s. 6(1) Seeking person to be prostitute’s client in, or in view or within hearing of, public place, if 

person is a child 
This amendment will add two more offences to schedule 2 of the Bail Act 1982, being offences under sections 5 
and 6 of the Prostitution Act 2000—seeking a child to act as a prostitute in or in view or within hearing of a public 
place and seeking a person who is a child to be a client of a prostitute in or in view or within hearing of a public 
place. When involving a child, section 5 attracts a penalty of imprisonment of seven years. Section 6 attracts a penalty 
of imprisonment of three years when involving a child as the prospective client and prostitute. 
The need for this amendment was identified by advisers in their preparation for debate on this bill. This amendment will 
ensure that these additional Prostitution Act offences are included within schedule 2 of the Bail Act and be recognised 
as serious in the context of bail. This is broadly consistent with the recognition of those offences as serious in the context 
of bail and in the context of other legislation, such as the Criminal Law (Unlawful Consorting and Prohibited Insignia) 
Act 2021 and the High Risk Serious Offenders Act 2020. I ask the house to join me in supporting this amendment. 
Amendment put and passed. 
Mr R.S. LOVE: I seek an understanding from the Attorney General about some matters before us. I do not want 
the Attorney General to go through all the offences, but could he perhaps explain what they represent and why 
they have been included in schedule 2? What interaction might they have with the rest of the act? 
Mr J.R. QUIGLEY: The commonwealth offences proposed to be inserted in clause 10 of the bill were carried 
over from the now lapsed Bail Amendment Bill 2016. The sexual offences listed under the same amendments are 
referenced by definition of that term under clause 4 of the bill. This definition was modelled on, but does not precisely 
replicate, the definition of “sexual offence” at section 10K of the Criminal Code and is directly related to the 
objectives of the bill. Any divergence from that definition has resulted as a matter of different policy considerations, 
stakeholder feedback or matters of drafting convention. 
I now turn to the reason the amendments are made by clause 10 of the bill, which is how the member concluded 
his question. Schedule 2 of the Bail Act contains a list of serious offences that are subject to a reverse onus test 
under clause 3A of part C of schedule 1. Clause 3A provides that bail must be refused for an accused who commits 
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a serious offence while on bail or an early release order for another serious offence unless they can satisfy the bail 
decision-maker that there are exceptional reasons they should not be kept in custody. 
The bill proposes to amend schedule 2 to incorporate a number of additional offences, including sexual offences 
against children and several other offences in the Western Australian and commonwealth statute books. The 
practical effect of this expansion is that the test under clause 3A, where relevant, will now apply to a broader range 
of offences. If a person is on bail for a charge of sexual penetration of a child under the age of 13 years, contrary 
to section 320(2) of the Criminal Code, and then is subsequently charged with indecently dealing with a child, not 
penetrating, under the age of 13, which is section 320(4) of the code, on that second charge, because it is the second 
charge of a schedule 2 offence, the presumption will be against bail unless there is an exceptional circumstance. 
That is the import of schedule 2. 
Mr R.S. LOVE: Again, this is not just related to the charges for sexual offences against a child but any of the charges 
under the Bail Act—a general list of charges. That is why robbery and certain drug offences are in the Bail Act, 
but they are clearly not related to, getting back to the primary reason for the bill, a particular situation involving 
children facing a situation in which a person may be released on bail. Is this part of that tidy up or that change to 
the act or will it specifically impact a situation in which an accused person who has been accused of a sexual crime 
against a child seeks bail? 
Mr J.R. QUIGLEY: There is a significant expansion of the list under schedule 2 because a lot of these child 
sexual offences were never in schedule 2. If a person was on bail for a schedule 2 offence and then they are charged 
with another schedule 2 offence, by reason of clause 3A, there is a presumption running against them. We have 
included all these extra offences against children and other offences that were not in the bill originally in the list 
of offences under schedule 2, which will trigger the presumption against bail, except in exceptional circumstances. 
We have taken the opportunity of this bill to expand the list of offences in schedule 2 but they are not all related 
to children. Sexual coercion, contrary to section 327(1), might not involve a child but we have included it in the 
schedule 2 offences. There is also section 330(6), which refers to indecently recording an incapable person. It 
might not be a child, but if that person is on that charge and then comes up on a child sex abuse charge, the 
presumption is running against them. They would have to show exceptional circumstances because it is the second 
schedule 2 offence. 
Clause, as amended, put and passed. 
Title put and passed. 
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